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In these comments, AT&T addresses those key areas

which warrant further consideration to improve and sustain the

universal service support mechanisms established under

Section 254 of the Telecommunications Act, consistent with the

Act's objectives and the Commission's intent to conduct a

thorough reevaluation of who is required to contribute to

universal service.

As AT&T shows in Part I, in accordance with

Section 254's directives, the Commission has sought to

establish a competitively neutral system of explicit subsidies

funded by all carriers and available to all eligible new

entrants. Although the Commission requires that USF support

be assessed in a competitively neutral manner, i.e., based on

an interstate carrier's retail end user telecommunications

revenues, the recovery of this assessment is not competitively

neutral, because interexchange carriers will wind up funding

the overwhelming portion of the ILEC assessment through their

purchase of wholesale access services. Accordingly, the

Commission should change the mechanism for universal service

support recovery to a competitively neutral mandatory end user

surcharge on all (interstate) retail telecommunications

service revenues that is both assessed and recovered directly

as a line item on the end user bill.

As also shown in Part I, the modifications the

Commission recently made to the USF in its Fourth

Reconsideration Order have inappropriately constricted the
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contribution base and, in the long term, will jeopardize the

viability of the program. Accordingly, AT&T urges the

Commission to reexamine those exemptions, which clearly create

enormous potential for abuse.

In Part II, AT&T demonstrates that Internet access

and internal connections should not be funded by the USF

because, although the Commission has interpreted the statutory

definitions correctly, Section 254 does not provide authority

to fund non-telecommunications services. In all events, the

Commission should reassess whether this component of the

program at an annual cost of $2.25 billion, has been set at an

unsustainable level.

At a minimum (and regardless of whether Internet

access is supported by the USF), competitive neutrality and

the broad contribution base necessary to support universal

service require that, to the extent that a provider offers

both telecommunications and information services, the

telecommunications portion must be assessed USF support

obligations. AT&T is concerned that although the Commission's

universal service orders require this, statements by federal

regulators appear to indicate that Internet-based providers of

telecommunications services have not made and will not be

making such contributions in the near future. Any Commission

failure to enforce USF funding obligations (and access charge

assessments) on telecommunications services that are provided

over new technology backbones skews the market by making
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providers of comparable services subject to vastly different

paYment obligations.

In Part III, AT&T shows that to ensure that

Section 254's programs receive the required support in an

equitable manner, a clearcut compliance plan is not only

necessary, but essential. The Commission should therefore

institute a compliance plan to ensure that entities that were

required to file USF Worksheets have done so and have not

under-reported their telecommunications revenues, with the

result that the contribution amounts for entities that duly

reported their revenues are higher than they should be.
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FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
Federal-State Joint Board on )
Universal Service )
---------------)

CC Docket No. 96-45
(Report to Congress)

AT&T COMMlQ1TS ON DPORT TO CONGDSS

Pursuant to the Commission's Public Notice,

DA 98-2, released January 5, 1998, and its Order,

DA 98-3, released January 14, 1998, AT&T Corp. (IIAT&TII)

submits the following comments on the extent to which the

Commission's interpretations of the Communications Act of

1934, 47 U.S.C. 151 et seq., as amended by the

Telecommunications Act of 1996, relating to universal

service are consistent with statutory requirements.

AT&T believes that, in general, the Commission

in its proceedings under Section 254 of the Act has

undertaken important steps to implement predictable and

sufficient mechanisms to advance and preserve universal

service, in high cost areas and for low-income consumers,

as well as to establish the new support programs created

by the 1996 Act for schools, libraries and rural health

care. In its comments, AT&T will address those key areas

which it believes warrant further consideration to

improve and sustain that system of support, consistent

with the statutory objectives. AT&T'S comments are

pertinent to the Commission's intent to IIconduct a
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thorough reevaluation of who is required to contribute to

universal service, pursuant to Congress's direction to

issue a report on this issue by April 10, 1998." 1

I. The Success Of Universal Service Requires
Competitive Neutrality And A Broad CODtribution Base

In Section 254 of the Telecommunications Act of

1996, Congress recognized that the current system of

funding universal service, under which the long distance

industry and its customers bear the entire burden of

funding universal service, i.e., making local telephone

rates affordable for subscribers in high cost areas and

for low-income consumers, through vastly inflated access

charges was not an option because it is fundamentally

incompatible with the Act's goal of opening local markets

to competition. Consistent with the directives of

Section 254, the Commission has sought to establish a

competitively neutral system of explicit subsidies funded

by all carriers and available to all eligible new

entrants.

1 Federal-State Joint Board on Universal Service,
CC Docket No. 96-45, Fourth Order on Reconsideration,
FCC 97-420, released December 30, 1997, para. 255
("Fourth Reconsjderatjon Orderll). Because the answers
to several questions overlap substantially, AT&T's
comments are not organized in a question and answer
format.
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Accordingly, in the May 8, 1997 Universal

service Order2 (paras. 777-791), the Commission

determined -- correctly in AT&T's view -- that, under

Section 254(d) of the Telecommunications Act of 1996, all

interstate telecommunications service providers offering

service for a fee directly to the public on a common

carrier basis are mandatory contributors to the federal

USF. The Commission also determined that private service

providers that offer interstate telecommunications

services to others for a fee on a noncommon carrier basis

must contribute under Section 254(d) 's permissive

authority (paras. 793-796).

While AT&T wholeheartedly agrees with these

rulings, in several important respects, AT&T believes

that the Commission'S scheme falls short of achieving

competitive neutrality. First, Section 254(b) (4) of the

Act requires that all telecommunications service

providers make an equitable and nondiscriminatory

2 Federal-State Joint Board an Universal Service,
CC Docket No. 96-45, Report and Order, FCC 97-157,
released May 8, 1997, pets. for review pending sub
nom Texas Offi ce of pUhfl i c Ut i Jj ty Counsel V FCC,
Nos. 97-60421 et ale (5 t Cir.) (llITniversa l Service
Order"), id., Order on Reconsideration, FCC 97-246,
released July 10, 1997; Second Order on
Reconsideration, FCC 97-253, released July 18, 1997;
Third Order on Reconsideration, FCC 97-411, released
December 16, 1997; Fourth Order on Reconsideration,
FCC 97-420, released December 30, 1997. Unless
another Order is specifically referenced, all
paragraph citations herein are to the universal
Service Order.
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contribution to universal service support. Although the

Commission requires that USF support be assessed in a

competitively neutral manner, i.e., based on an

interstate carrier's retail end user telecommunications

service revenues, the recovery of this assessment is not

competitively neutral. 3 For example, of the $1.79

billion in USF funding requirements the Commission

anticipates will be required in the first half of 1998,

$439 million will be assessed on incumbent local exchange

carriers ("ILECs") based on their relative retail end

user revenues, but 92l of the ILEC assessment, or

$404 million, is allowed to be recovered through access

charges under the Commission's price cap regime. This

scheme is not competitively neutral because it converts

the ILECs' retail assessment to recovery via wholesale

services.

Accordingly, as AT&T urged in its July 11, 1997

petition for reconsideration (at 2-7) in this docket, the

Commission should adopt an explicit, mandatory end user

surcharge on all (interstate) retail telecommunications

service revenues that is both assessed and recovered

directly as a line item on the end user bill to establish

a competitively neutral USF recovery mechanism. This

would ensure that each consumer pays his or her fair

share of universal service support. By contrast,

3 ImjyersaJ Servjce Order, paras. 829-30, 833 and 844.
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allowing ILECs to continue to recover their USF

assessments through access charges perpetuates the very

system of implicit subsidies that the Act is intended to

eliminate. Moreover, and as Commissioner Furchtgott-Roth

explained in support of a line-item surcharge, "[i]n a

competitive market, the government should never restrict

the access to, or discourage the free flow of,

information to consumers.,,4 For one, "there is no

statutory authority for the Commission to restrict or

limit the content of billing information between a

carrier and its customers. Indeed, Section 254(e)

requires that funding mechanisms for universal service

must be explicit. liS

Apart from the Internet-based provider issues

which potentially threaten to undermine the USF program

and which are discussed separately in Section II, AT&T is

concerned that the modifications that the Commission

recently made to the USF in its Fourth Reconsideration

Order have inappropriately constricted the USF

contribution base and, in the long term, will jeopardize

the viability of the program. Accordingly, AT&T urges

the Commission to reexamine those exemptions, some of

which clearly create enormous potential for abuse.

4

S

Third Reconsideration Order, Dissenting Statement of
Commissioner Harold Furchtgott-Roth at 2.

Id. at 3.
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For example, the exemption for system

integrators' resale telecommunications revenues, so long

as they do not comprise more than 5 percent of the firm's

total system integration revenues,6 could exempt

substantial amounts of retail telecommunications revenues

from USP contributions (5% of a $200 million revenue

stream being $10 million). Moreover, this exemption will

open up possibilities for gaming the process if

telecommunications providers drive their major customers

into numerous system integration SUbsidiaries.

Similarly, as AT&T further showed, noncommon carrier

transponders (including so-called "bare" transponders),

which the Commission also exempted, constitute

telecommunications services that should be assessed USF

support obligations. 7

The exemption from USF contributions accorded

to nonprofit schools, colleges, libraries and health care

providers8 is likewise ill-conceived particularly given

that, contrary to the Commission's rationale,

institutions of higher education are not entitled to

universal service support and it is these entities, not

libraries and K-12 institutions, that are likely to be

6

7

8

Frnlrtb Reconsideration Order, para. 280.

AT&T Opposition to Petitions for Reconsideration,
CC Docket 96-45, filed August 18, 1997, p. 23.

Fourth ReconsideraHoD Order, para. 284.
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resellers of telecommunications services to their

students. In all events, the fact that an entity is a

recipient of USF funds cannot logically be deemed

sufficient to exempt it from USF contribution

obligations. 9

Moreover, it is clear that system integrators,

transponder providers, educational institutions and

health care providers all potentially compete with

carriers to the extent that they sell telecommunications

services. 10 For example, if an interexchange carrier

provided services directly to the students or hospital

patients, it would be required to count those revenues

toward its universal service contribution base. This is

even more apparent with system integrators and

transponder providers serving large business customers.

Therefore, competitive neutrality requires that these

types of entities be required to contribute on the basis

of the retail telecommunications service revenues that

According to this erroneous rationale, a LEC could not
be required to contribute to universal service support
if it received high cost or low-income support.

10 Indeed, this was one of the key reasons that Congress
expressly prohibited institutions entitled to USF
support from reselling the supported services. See 47
U.S.C. 254(h) (3) ("Telecommunications services and
network capacity provided to a pUblic institutional
telecommunications user under this subsection may not
be sold, resold, or otherwise transferred by such user
in consideration for money or any other thing of
value. II)
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they derive from resale and facilities-based provision of

telecommunications service. 11

AT&T also believes that the Commission should

not have increased the de minimis exception from USF

contributions from $100 to $10,000. 12 The ultimate

responsibility for universal service resides with the

end-user subscriber and, consistent with this premise, no

carrier -- regardless of its size -- should be exempt.

This loophole exempts the customers of small carriers

from their obligation, thus creating a potential unfair

marketing advantage to small, new entrants.

Most fundamentally, if the Commission exempts a

class of contributors, then the obligations of all

remaining contributors increases, contrary to the public

interest and competitive neutrality. For these reasons,

AT&T strongly objects to any and all claims for exemption

from USF payment and reporting obligations.

11 Other contributors are clearly harmed if these
entities fail to report their resale
telecommunications revenues but pay a USF obligation
to AT&T when they are billed for their long distance
services. In this instance the total industry
contribution base is understated by the margins added
by the reseller when it bills its customers. If the
total industry amount is understated, AT&T and other
contributors pay a higher amount. If facilities-based
transponder providers do not report their retail
telecommunications revenues, then that revenue is
entirely exempted from USF assessment, thus driving up
the contribution obligations of others.

12 Fourth ReCODS; derati OD Order, para. 297.
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II. Internet Access And Internal Connections Should Rot
Be Punded By The USP And The Commission Kust Ensure
That BSPs Contribute To Universal Service On Their
Telecommunications Reyenues

The definitions of "information service,"

"telecommunications," "telecommunications service," and

"telecommunications carrier," as established in the 1996

Telecommunications Act are reasonable and consistent with

historical meanings ascribed to those terms. For this

reason, and as AT&T showed in its December 19, 1996

Comments (at 18-21) on the Joint Board's recommendations,

the Commission plainly lacks statutory authority to

include Internet access and internal connections (e.g.,

inside wire) support for schools and libraries in the USF

because Sections 254(c) (1), (c) (3), (h) all refer to

"telecommunications services" or the need to "enhance

. access to" advanced services. But even if such

authority exists, the Commission should certainly rethink

whether the size of this component of the USF, at an

annual cost of $2.25 billion, has been set at an

unsustainable level.

In all events, if the Commission continues to

interpret its authority so broadly as to justify its

holding that Internet access is to be funded by the USF,

it must also interpret its authority to allow it to

require Internet access providers also to contribute to

the USF. This is crucial to ensure competitive

neutrality and to reduce the hardship imposed
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on telecommunications service providers in requiring them

to underwrite this support. 13

At a minimum (and regardless of whether

Internet access is supported by the USF), competitive

neutrality and the broad contribution base necessary to

support universal service require that, to the extent

that a provider offers both telecommunications and

information services, the telecommunications portion must

be assessed USF support obligations. The Commission has

in the past appropriately distinguished between the

"information service" and the "telecommunications

service" offerings of a provider. 14 It has correctly

13 The Commission'S continuing exemption of enhanced
service providers ("ESPs") from assessment of
interstate access charges also violates competitive
neutrality. The failure of ESPs to pay for their use
of interstate access services imposes an exorbitant
and unfair burden on interexchange carriers who must
carry the full weight of access recovery. See AT&T
Comments, filed March 24, 1997, in Use of the puhli C
Switched Network by Information Services and Internet
Access providers, Notice of Inquiry, CC Docket No.
96-263, released December 24, 1996 ("rIDI") , at 2-7,
23-25. In the Universal Service Order (para. 790),
the Commission indicated that it would address
comprehensively the obligations of providers of
Internet-based service in the rIDI. AT&T urges it to
do so now.

14 See, e.g., Northwestern Bell Telephone Company
Petition for Declaratory RUling, Memorandum Opinion
and Order, 2 FCC Rcd 5986 (1987); and WATS Related and
Other Amendments of Part 69 of the Commission'S R]]les,
Memorandum Opinion and Order, 3 FCC Rcd 496, 497
(1988) ("[A]ny entity that actually provides enhanced
services is treated as an 'enhanced service provider'
for access charge purposes with respect to enhanced
services, regardless of any other services that entity

(footnote continued on following page)



- 11 -

maintained this distinction in the Universal service

Order by requiring all providers, including ISPs and

ESPs, to contribute to the USF to the extent that they

provide telecommunications service and exempted only

their information service offerings from USF contribution

obligations. 15 Notwithstanding express language in its

orders, statements by federal regulators appear to

indicate Internet-based providers of telecommunications

services have not made and will not be making such

contributions in the near future. 16

(footnote continued from previous page)

might provide.") See also Universal Servi ce Order,
paras. 788-789.

15 Universal Service Order, paras. 788 ("Information
service providers (ISP) and enhanced service providers
are not required to contribute to support mechanisms
to the extent they provide such services. II) (emphasis
supplied); see also Frnlrth Reconsideration Order,
para. 282 ("[A] private service provider that provides
information services along with a basic interstate
voice-grade telecommunications service is not relieved
of its statutory obligation to contribute to universal
service. To the extent that a provider is offering
basic voice-grade interstate telephone service and is
not otherwise exempt, it is required to contribute to
universal service.")

16 See, e.g., Remarks of FCC Commissioner Susan Ness
before the Wall Street Journal Technology Summit, New
York, NY, October 15, 1997 (II [S]ome have argued that,
because Internet telephony may divert significant
revenues away from traditional telecommunications
carriers, we should require all Internet services to
contribute to universal service funding lest universal
service be imperiled. [] I believe that unfettered
growth of the Internet and digital delivery mechanisms
will result in more rapid delivery of better services,
lower cost, and more choices than ever been seen
before. Competition by service providers will put

(footnote continued on following page)
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Any Commission failure to enforce USF funding

obligations (and access charge assessments) on

telecommunications services that are provided over new

technology backbones skews the market by making providers

of comparable services subject to vastly different

paYment obligations. Nowhere is this inequity more

blatant than in the case of phone-to-phone

telecommunications services that use Internet Protocol

("IP") technology in their long-haul networks (such as,

for example, the telecommunications services offered by

IDT and the announced phone-to-phone offerings of Qwest

and FNet) .17 Moreover, any failure to enforce USF and

access charge paYment obligations flies in the face of

the Commission's commitment to technology-neutral

(footnote continued from previous page)

downward pressure on prices -- even to rural America.
Competition -- not regulatory action -- is the
preferred course of action.")

Similar sentiments were voiced recently by FCC
Chairman Kennard. See, e.g., "New FCC Chief Confronts
Telecom Tangle," Newark Star Ledger, January 18, 1998,
Sect. 3, p. 1, 3 (liMy gut feeling is the Internet
should be as unfettered as possible. [] We know the
Internet . . . is a wonderfully useful tool in
society, and it would be tragic if those of us in
government rushed to regulate it in a fashion that
might inhibit its growth.")

17 See IDT Press Release, "IDT's Net2Phone Launched
Phone-To-Phone Technology Via The Internet,"
www.net2phone.com; "Qwest Announces First Nationwide
IP Voice Service," Busjness Wjre, December 15, 1997;
"FNet Announces Premier InterNet Telephone Network,"
October 27, 1997, www.ftel.com.

,
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policies,18 and triggers more artificially-stimulated

migration from traditional circuit switched telephony to

packet switched IP services that are able to take

advantage of this "loophole."

Indeed, even in those instances where it is

difficult to distinguish between telecommunications and

information services provided on a "hybrid" basis, the

Commission could avoid inequities by applying pragmatic

solutions to "mixed use" services such as it has applied

in other contexts (for example, the surcharge for leaky

PBXs and private line usage factors) to develop

surrogates for the telecommunications service portion of

the providers' revenues for USF assessment. Ultimately,

the failure to do so could undermine universal service,

as Internet providers combine their offerings to avoid

their support obligations.

III. The Commission Must Establish A Pirm Compliance Program

To ensure that Section 254's programs receive

the required support in an equitable manner, a clearcut

compliance plan is not only necessary, but essential.

AT&T has urged the Commission to institute a compliance

plan to ensure that entities that were required to file

USF Worksheets (FCC Form 457) have done so and have not

18 Cf. Universal Service Order, para. 780 ("We agree with
the Joint Board that 'packet switched' services can
qualify as interstate telecommunications").
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under-reported their telecommunications revenues, with

the result that the contribution amounts for entities

that duly reported their revenues are higher than they

should be.

AT&T made a compliance plan proposal in its

November 19, 1997 letter addressed to the Proposed First

Quarter Universal Service Contribution Factors. AT&T's

proposal included the need for an audit, accounting

order, public disclosure of the list of filing entities

along with the total retail revenues for each reporting

entity used as the contribution base, as well as creation

and disclosure of a composite USF Worksheet by industry

segment to help monitor and ensure conformance with the

Commission'S programs. 19 AT&T urges the Commission to

move forward with this compliance proposal, as it

prepares its report to Congress.

19 In addition, the Commission should take active steps
to get the websites of the Schools and Libraries
Corporation and the Rural Health Care Corporation up
and running. The fact that these websites are not yet
available has created significant confusion for USF
recipients and carriers. Once the websites are
functional, carriers must be able to determine that a
particular applicant's request for a discount has been
approved and the level of the discount. To ensure the
integrity of the process and in fairness to other
recipients, at least random audits of the recipients
should be required. The Commission should clarify
that once a subsidy is approved, it will be provided
to the carrier that provides services in good faith in
reliance on that approval, even if the recipient is
later found not to be in compliance.
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For the reasons stated above, the Commission

should reexamine the tcregoing isBueB as it reviews its

compliance with the 199G Act's directives as to un~versal

se~ice issuee.
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